
Navigating the often muddy
water of Appraisal Review
Charting how appraisers can avoid
potential review problems

By Brandon Boudreau
While certainly a necessary practice — and oftentimes required — most appraisal
organizations and appraisers are looking for better ways to address the appraisal
review process. Covering this from a global and all-inclusive perspective, we should
first identify the stressful points throughout this hot topic process.

In many circumstances, it is as simple as a lack of consistent formatting of reports
that can frustrate both appraiser and reviewer. When the Uniform Appraisal Dataset
(UAD) was introduced, it helped in lessening the wide variance of applicable, and
sometimes not applicable, responses within any given assignment results
performed on GSE forms. (Check out the side bar on p. 3)

If formatting for major residential form types was to be standardized, there would
be a lot less confusion from the review side in identifying results and better
communication coming from the appraiser’s side. It seems that comments made
in the report are overlooked because they’re buried in addendums or simply
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Under pressure
Let’s face it: appraisers get the shaft. In today’s economy, it’s hard to accept the
reality of market value. Sellers, buyers and other parties involved in the mortgage
process often complain about appraisals coming in “too low.” Such is the case with
a recent Wall Street Journal Q & A, in which a reader asked for advice in a sticky
selling situation. To make a short story shorter: The buyers asked for $20,000 
in repairs/upgrades, the appraisal came up short of the agreed price, and now the
seller is being pressured to lower the price. What’s that? Pressured?! From the
Wall Street Journal article:
“Nevertheless, I am troubled that you are being pressured by your agent 
to accept a deal that you don't think is fair. Your agent should be standing up for
your interests. Unfortunately, since agents don't get paid unless the deal goes
through, sometimes they'll put their own interests first. Don't let that happen.”
After explaining that the Realtor should be working for the seller, not for their
own interests (though that is up for debate if you’ve ever checked out
Freakonomics), Wall Street Journal writer June Fletcher recommended that the
seller review the appraisal himself, looking for any missed “upgrades” and
possibly get a second opinion by ordering another appraisal from a different
appraiser. If that failed, Fletcher recommended throwing in items such as the
patio furniture or big screen TV. After all, they’re already getting the kitchen
sink. That’s all well and good, but again, that shouldn’t factor in when you’re
looking at the issue from the appraisal point of view. 
On a personal note, I am currently going through the homebuying process
and despite having the appraisal understanding as the editor of Valuation
Review, my wife and I still find ourselves coming up with our own idea 
of house “values” as buyers. Sure, much of that is based on recent
comparables and quality of the home, but it’s easy to get caught up in the
emotional value. (HGTV’s insane remodeling show BPOs don’t help either
— put $20,000 in, get $30,000 back!)
Nevertheless, we still depend on the appraiser. In a process that’s filled
with emotion, it’s important to have an objective voice in the matter.

Your valued editor,

Jason Morgan
Editor, Valuation Review



placed in the wrong section of the report. 
This is a complaint made by both sides of the
aisle and can be mitigated with simple
formatting guidance. 

A practical approach for intended users of the
reports to get in front of the problem is to
have a very clear and concise scope of work
that will be required. Scope creep, as it is
called, is a major issue for your everyday
appraiser, and addressing items that were not

clearly asked for at the time of order leads 
to an unsatisfied experience from the service
provider. One of the biggest issues from the
appraiser’s perspective is that items are
addressed on the first “revision”; then
subsequent second, third and even fourth
revisions will come back asking for additional
items. However, the appraisers are not
without fault in this transaction. Many
appraisers feel they are above reproach, and
the canned response of “it is already in the

report” will suffice. 

These quality control (QC) reviewers play 
a critically important role not only to our
industry and our clients, but also to the entire
safety net of the housing market. Appraisers
need to have an outlook that these reviewers
are allies and not adversaries. The valuation
industry has needed a major house cleaning,
and the transactional review of assignments
should be viewed as a necessary step in 

COVER STORY

The Uniform Appraisal Dataset (UAD) is just one of three
components of the government sponsored enterprise (GSE)
loan submission system. The goal is to paint a clear, concise
picture in the mind of the reader. The UAD attempts to
accomplish this with six condition ratings:

•C-1: The structure and components are new;

•C-2: No deferred maintenance;

•C-3: Limited depreciation, the structure has been well
maintained;

•C-4: Minor deferred maintenance, adequately maintained;

•C-5: Deferred maintenance, the overall livability has
diminished due to the condition of the property; and

•C-6: Substantial deferred maintenance that affects the
safety, soundness or structural integrity of the property.

In addition to the condition ratings, appraisers also 
have to indicate whether or not there has been any material
work done in the past 15 years in key rooms of the property,
typically the most expensive ones to construct. If the answer
is no, the entry "no update
in the prior 15 years" must be provided. If the answer 
is yes, the appraiser must indicate the level of work 
and the timeframe using one of the times from the provided
drop down box on the form for the kitchen 
and bathroom.

The level of work should be indicated as updated, not
updated or remodeled. For the timeframe the majority 
of the improvement work was completed, the categories are:
less than one year, one to five years, six to 10 years and 11
to 15 years. If the timeframe is unknown, that 
is indicated.

Additionally, there are six corresponding descriptions for the
condition of the improvements:

•Q-1: Individually designed property — a property 
put together for a specific buyer with exceptional 
high-quality;

•Q-2: Custom design — a high-quality property, typically in a
neighborhood where all the homes are built to this standard;

•Q-3: Upgraded from stock standards;

•Q-4: Stock or builder-grade and may feature some
upgrades;

•Q-5: Economy construction — stock materials and limited
refinements; and

•Q-6: Lowest quality — minimal systems and equipment.

While indicating the improvement quality, appraisers must
also provide a description of the conditions of the
improvements in sentence form based on his or her
observations.

UAD refresher
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the process. Similar to the TSA efforts before
boarding a plane, the QC review can be
annoying at times, but I think the majority 
of people are glad these safeguards are 
in place.

Appraisers also need to understand that
revisions are time sensitive, and the pressure
to respond is being directed at the
lender/client and down the road to the
appraiser. The time-sensitive nature of
service is real and should be expected; 
there are many parties involved in the
valuation process and seemingly too many
moving parts.

Appraisers can take some simple initiatives 
to ensure the review process will be smooth.
The following suggestions should lead 
to fewer revisions and result in a more
efficient process:

• Make sure the data throughout the report is
consistent and the comments are in line with
the results. Removing “canned comments” 
or confirming they are at least applicable is

mandatory in today’s valuation environment.

• Comments should be sufficient enough 
to enable the reader to understand
the  report without rewriting the report’s        
limiting  conditions.

• Any items that exceed typical guidelines 
need specific commentary.

• Missing exhibits (license, photos, maps
sketches, etc.) seem to be a very common 
“kick-back” and should be easily identified   
prior to delivery to the client.

The most common reason an appraisal 
is rejected is a lack of specific and sufficient
commentary. Other common kickbacks 
are address discrepancy (between
engagement and report), use of MLS photos
and confusion around secondary market 
PUD classifications. 

In any communication in life, it is always best
to use manners. To help avoid confrontation
with appraisers, the best practice for
reviewers is to begin the communication by
identifying positive aspects of the report in

question. The reviewer
should never use an
accusatory tone with
appraisers they desire 
to work with. 

Often a QC reviewer can
be wrong if he or she is
relying on old or public
record data. In most
cases, the QC reviewers
do not have geographic
knowledge or
competency to make their
analysis complete.
Coming at problems as
an opportunity to open a
dialogue that allows the

appraiser to explain the issue at hand, as
opposed to top-down assertions, will most
definitely result in fewer QC standoffs. Both
parties need to realize the goal is to deliver
the best report possible for the intended user. 

As the industry begins to grow again and 
the demand for QC review heightens, many
inexperienced individuals are finding
themselves in the role of QC reviewer. This
trend can be very frustrating (and rightly so)
for any appraiser. To facilitate a smoother
transaction, it is important for appraisers 
to avoid being confrontational. Challenging
the QC reviewer’s credentials or competency
rarely results in anything other than
immediate gratification. Appraisers should
keep the conversation to factual data 
and inquiring for further clarification before
processing the inexperienced or 
misguided request.

With the excellent analytic programs, 
robust data sets and aerial photography
available, the QC reviewers are able to
significantly enhance their ability to confirm
data and market trends. However strong and
reliable the new tools seem to be, the QC
reviewer has the obligation to confirm
discrepancies before drawing conclusions.
The best way to improve a delicate and
necessary QC process is to create and
maintain a positive working relationship with
direct and open communication. Appraisers
and QC reviewers have to be on the same
page to achieve the desired goal of delivering 
quality services.

Brandon Boudreau is the chief operating
officer at Metro-West Appraisal Co. LLC, the
largest 100-percent staff residential real
estate appraisal company based in Michigan.
www.metrowestappr.com. — Brandon Boudreau,

chief operating officer,

Metro-West Appraisal Co. LLC
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While appraisers have a lot to gripe about
in the less than perfect appraisal process,
appraisal review is often one of the
biggest stress points between the
appraiser and client. Coercion, poor
practices and just plan appraisal
ignorance all can play a role in making
the appraiser’s work more stressful. We
asked our panel of excellent appraisers
how they deal with this potential pitfall.

Valuation Review: What are the most
common stress points in the appraisal
review process?

“The majority of complaints are from
borrowers, and second most are from
AMCs. The complaints range from failing
to fill in a check box in a Fannie Mae form
to accusations based on strange
misinterpretations of USPAP by state
subcontract review appraisers,
prosecutors, and AMC reviewers,”
explained Roger Durkin, chair of the
American Society of Appraisers (ASA)
and an attorney for appraisers who
defends appraisers before the licensing
board. “USPAP interpretation is a serious
issue. Did you know that a sanction by
the licensing board that you violated
USPAP may be used as relevant and
admissible evidence in a civil negligence
law suit? My wish is that review
appraisers recognize that their policing
actions can have a serious impact 
on appraisers. I would add that review 
is or should be an objective professional
critique measured against clearly
delineated standards (USPAP) should
include a critique of the logic or logical
fallacies, and finally a critique of the
credibility of the appraiser.”

“The person completing the appraisal
review is not a state-licensed peer
appraiser in the same state as the
original appraiser,” said Darwin Ernst, 
an appraiser with Darwin Ernst Appraisal
Services Inc., based in Missoula, Mont.,
highlighting one of the biggest problems
in appraisal review — reviews done by
unqualified, non-appraiser individuals.
“The reviewer is not completing an
appraisal review... they are often
completing a risk assessment 
or QC examination and mislabeling that
process as an appraisal review. The
reviewer's credentials and qualifications
are always in question by the original
appraiser, because they are never
identified in the review process. This 
is very problematic, because they know
who the original appraiser is and there 
is no potential for the original appraiser 
to file a complaint against a reviewer who
may be acting inappropriately.”

Ernst also pointed out that the
interagency guidelines do npt follow the
same definition of "appraisal review" 
as the description of "appraisal review"
defined in the USPAP. That can obviously
create confusion to the lender's staff, the
AMC's staff and the licensed appraisers
within the profession who are often asked
to provide services as a "reviewer" 
of appraisals.

“Poor comp selection is a big issue with
me. As a reviewer I see many appraisals
that could support the value with better
sales selection,” said Michael Chandler,
a review appraiser based in Chicago.
“Also lack of commentary on key issues
within the report is a problem. A little

explanation goes a long way. And stop
using the word average to describe any
home over $400,000+ or any home under
$400,000 that has unique features.”

Valuation Review: What advice would
you give to appraisal firms looking to
improve their appraisal process?

“The advice I would give appraisal firms
is to provide pertinent market analysis
and provide well-verified and pertinent
sales and comparable information,
meaningful reconciliations and proofread
reports,” advised Bill Pastuszek, chief
appraiser and owner of Shepherd
Associates, based in the Boston area.
“And, don't plagiarize — provide a source
for cut and pasted data.”

“I would advise all appraisal firms to have
an internal peer appraiser within the firm
read through the assignment conditions
and the appraisal report and see if there
are any obvious corrections that could
eliminate any future problems by the
client's review of the report, whether the
client's ‘review’ is some type of risk
assessment, quality control examination,
an actual appraisal review, or some
combination thereof,” Ernst added.

Valuation Review: How does review
technology impact the process?

“The technology does the ‘reading’ but 
no thinking,” said Mark Hastert, owner 
of Residential Valuation, based in the
Kansas City, Mo., Area. “UAD has made it
all but impossible for a lay person to read
and understand an appraisal report. The
UAD ‘reforms’ were the product of trying

Appraisers review appraisal review: Tips from 
top appraisers for dealing with touchy appraisal 
review situations
By Jason Morgan



to stuff a 2-lb. chicken 
in a 1-lb. bag.”

“Review technology impacts the process
by not being a review of an appraisal
report,” commented Ernst. “The
technology that allows a robo-search for
potential form-filling errors is a function 
of quality control and can be very
problematic for those appraisers who are
attempting to complete a complex or non-
traditional valuation assignment report 
on the pre-printed, industry-created, 
non-USPAP compliant (but UAD-
compliance required), appraisal forms
typically required within the financial
lending industry.”

“Technology does not replace good old
persistence, common sense, knowledge
and experience,” Pastuszek added.

The final word goes to Ernst:

“The appraisal review process is not 
now, nor should ever be, an interactive
process when the appraisal and appraisal
review are required to adhere to USPAP,”
he said. “Appraisal and appraisal review
is clearly defined by the USPAP. A State-
licensed appraiser, who is completing 
an ‘appraisal review’ and also trying to
influence the outcome of another State-
licensed appraiser's independent report,
is in potential violation of numerous

infractions of the USPAP. 

“It is one thing to be a supervisor 
or mentor of another appraiser and 
it is something completely different 
to complete an ‘appraisal review’ 
of another appraiser's work. State-
licensed appraisers should adhere 
to the minimal standards of professional
appraisal practice while performing
‘appraisal reviews’ of other State-licensed 
appraisal reports, or they could 
be held accountable to their 
State-licensing agency for violations 
of the ethics rule, competency rule, 
scope of work rule, Standard 3 or any
combination thereof.”
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Serious problems in the residential appraisal
process must be addressed in order 
to restore confidence in the residential 
real estate market and to establish a
foundation for sustainable growth of the U.S.
economy, according to a new white paper
from the National Association of Home
Builders (NAHB).

Appraisals are regulated by the states, 
so standards and requirements vary greatly,
resulting in a system that is inconsistent,
confusing and does not serve consumers
well. The white paper, "Comprehensive
Blueprint for Residential Appraisal Reform,"
addresses these perceived problems. 

It is the work of an Appraisal Working Group
formed by NAHB last year to develop
recommendations for comprehensive
residential appraisal reform. The group
consists of homebuilders and

representatives from the financial and
appraisal sectors. The Appraisal Working
Group sought input from representatives of
all stakeholders in the residential appraisal
process, and the white paper offers specific
recommendations for changes to all aspects
of the appraisal system.

"Even as the residential construction
industry shows signs of recovery, 
housing activity is thwarted by an appraisal
system that remains dysfunctional and is 
a major impediment to a stable housing
finance framework," said Rick Judson,
NAHB chairman and a homebuilder from
Charlotte, N.C. "Until we see meaningful
appraisal reform, the U.S. housing finance
system will be operating under
unprecedented uncertainty."

Judson praised the efforts of Appraisal
Working Group co-chairs Barry Rutenberg,

NAHB's immediate past chairman, and Joe
Robson, who served as NAHB chairman in
2009, for their leadership.

The Appraisal Working Group addressed the
need for reform in four broad areas:

• Regulatory framework and oversight;
• Data and technology;
• Professional standards; and
• Practice, process and procedures.

"The states are responsible for oversight 
of appraisal practices, but many states 
do not provide the funding necessary to
perform this function adequately,"
Rutenberg said. "A modest investment in
appraiser licensing and certification would
go a long way toward improving the
appraisal system."

In its white paper, the Appraisal Working

NAHB recommends reforms of residential appraisal
system

FEATURES



Group states that the regulatory framework
for real estate valuation needs to foster
more effective oversight of standards,
guidance and enforcement.

The goal is to better integrate and
streamline the jumble of existing
requirements set forth by various entities to
ensure that residential appraisals occur in a
coordinated and effective manner and are
subject to uniform and consistent standards.
A more unified and functional system is

required to:
• Establish ethics and uniform standards;
• Promulgate best practices;
• Monitor the activities of state appraisal 
boards;

• Establish licensing and certification 
standards;

• Set minimum education requirements; 
• Support independent education and 
training programs;

• Create policies to ensure appraiser 
independence;

• Enforce and oversee authority for anyone 
who engages an appraiser; and

• Establish a standards body responsible for
setting data and technology standards.

"We believe the white paper has many good
ideas that stakeholders can agree on, and
we are hopeful that policy makers will move
forward soon on many of these proposals,"
Robson said. "We look forward to working
with our many partners to achieve
meaningful reforms."

FEATURES
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When the National Association of Home
Builders (NAHB) released a white paper that
stated there are “serious problems in the
residential appraisal process” that “must 
be addressed in order to restore confidence
in the residential real estate market and 
to establish a foundation for sustainable
growth of the U.S. economy,” it was just the
latest instance of the NAHB pointing the
finger at appraisers. Similar reports and
accusations were launched last year as well.
Not surprisingly, appraisers did not take
kindly to statements such as: 

"Even as the residential construction
industry shows signs of recovery, 
housing activity is thwarted by an appraisal
system that remains dysfunctional and 
is a major impediment to a stable housing
finance framework," said Rick Judson,
NAHB chairman and a homebuilder from
Charlotte, N.C. "Until we see meaningful
appraisal reform, the U.S. housing finance
system will be operating under
unprecedented uncertainty."

“The essence that appraisers are ‘blowing
deals’ is a direct reflection on the market

conditions at the time of a sale,” rebutted
Lee Perry, a Valuation Review reader. “Just
because a seller has convinced a buyer 
to purchase a property at a specific price for
whatever reason does not mean that the
collateral is going to be adequate to justify 
a loan of other people’s money. Maybe if the
NAHB wanted to lend the money on the
purchases of their sales of new construction
they could then make their own rules
governing collateralization.”

Another point of contention was that the
Appraisal Working Group, co-chaired 
by Barry Rutenberg,
NAHB's immediate past
chairman, and Joe
Robson, who served 
as NAHB chairman in
2009, is going to
address the “need for
reform” in four areas:

• Regulatory framework 
and oversight

• Data and technology
• Professional standards
• Practice, process and 
procedures

To that, reader Wade Gibson said: 

“Their nine points to create a unified and
functional system, at least in the state 
of Texas,  are already in effect on a state 
as well as federal level. Evidently, their
working group did not actually talk to any
appraisers nor do much research as to the
requirements for becoming and remaining
an appraiser. I can understand their
‘concern’ if or when a property does not
appraise for their perceived value, as they
lose their profit margins. Reators have the
same ‘concern’ regarding the appraisal

Appraisers respond to NAHB’s appraisal ‘problems’

— Cal Baetz, 

Valuation Review reader
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process and state and federal 
requirements that we have to comply with,
which do not apply to either of them.
However, the appraiser is the only party
involved in the transaction that actually tells
the lender the value. The appraiser gets all
the liability and is the least compensated
person in the entire chain of the
transaction.”

“I have to laugh when I read
articles like this where people
are talking about something that
they have no clue about,” said
reader Robbie Zetrouer. “What
they need to do is educate
themselves and understand 
it doesn't matter what it costs 
to build a home. If the market
doesn't support it then it’s not
worth building. They need 
to take a look around at the
sales in the area before they
pour the footings to see if it is
feasible or potentially profitable
from the market. That's what got
the housing market into this
mess — speculation, or should 
I say over speculation?”

Frank Lucco commented: 

“As one who often has the
opportunity to meet and speak with
disgruntled real estate agents, lenders,
homebuilders and confused politicians 
on this issue, I believe there probably is 
a way to diminish some of the gap. A large
part of the problem has to do with the
definition of market value which the real
estate appraiser is working with. Differences

in contract and/or sales prices can often
occur when items such as upgrades which
don't contribute dollar for dollar to market
value are included in the contract — builder
pays for HOA dues, two years taxes, golf
club memberships, etc. which may very well
be valuable to the buyer and an expense 
to the seller do not translate necessarily into

market value of the property. That's because
we have as appraisers a ‘cash equivalency’
clause which requires us to factor out much
of the fluff.”

Lucco outlined an exaggerated example 
of this by pointing to Houston in the mid-80s
when interest rates on home loans,

surprisingly were near or at 20 percent 
and builders were buying down the interest 
rates on the mortgage loan to assist in
qualifying homebuyers. 
“We would see numerous contracts where
the builder was paying in excess of 20 loan
discount points,” he explained. “So you can
imagine on a $100,000 loan, 20 loan

discount points translated into
$20,000 that the builder was
reimbursing the lender for making
the loan. Although both buyer and
seller thought they were getting 
a good deal and in light of the
reduced mortgage interest rate
probably were paying 
a reasonable price for the land,
improvements and financing it,
however, did not represent the
market value of the property.
Unfortunately, for many this
wasn't discovered until interest

rates decreased and builders
discontinued the practice of buying
down the mortgage interest rate,
instead just reduced the price 
of the property by $20,000.”

Finally, Valuation Review
reader Cal Baetz echoed the 
age-old refrain: 

“The NAHB does not want 
an honest appraisal. It wants 
an appraisal that reflects the sales price 
of their overinflated sales amount. That
being said, the appraisal industry has been
stripped of its integrity by AMCs that hire 
19-year-old gum chewers who have no 
clue what an appraisal is. That’s the real
problem here.”

APPRAISER NEWS

— Frank Lucco,

managing director, 

Qualified Analytics



The Interagency Appraisal Complaint
Form continues to generate concerned
comments from industry professionals.
The latest comments come from the
Appraisal Institute and the American
Society of Farm Managers and Rural
Appraisers (ASFMRA), which penned 
a letter addressed to the Federal Deposit
Insurance Corp. (FDIC), National Credit
Union Administration, and Comptroller 
of the Currency, in hopes of highlighting

some of the potential stress points if the
current form is put into action.

First a little background: The Interagency
Appraisal Complaint Form, along with the
Appraisal Complaint Hotline mandated 
by the Dodd-Frank Act, aims to collect
information about complaints of non-
compliance with the appraisal
independence standards and the Uniform
Standards of Professional Appraisal
Practice, including complaints from

appraisers,  individuals, financial
institutions and others.

According to the Appraisal Institute 
and ASFMRA letter, this form will include
non-payment of appraiser fees to
coercion of appraisers to complaints
about appraisals. 

Meanwhile, the Consumer Financial
Protection Bureau is developing a form 

of its own that is
different from the form
in question. It sounds
like there are a lot 
of regulator cooks in
the forms kitchen.

“Overall, the form 
is intending to cover 
a broad range of issues
in one place,” the
Appraisal Institute letter
stated. “We are unsure
whether this is the most
effective approach, or
whether separate forms
to receive complaints
on subtopics may 
be more valuable 
or appropriate. For
instance, we
understand that the

Form was developed in consultation with
state appraiser regulatory agencies. As 
a result, the complaint form may have
more applicability with some state
appraiser regulatory agencies than real
estate commissions and state mortgage
licensing agencies.”

The institute listed out their suggestions
for improving the usefulness of the forms:

1. The Agencies should not accept

complaints regarding “inaccurate” values
or disagreements with the value provided
by the appraiser.

2. The current section of the form
entitled, “Who are you complaining about”
is insufficient and should include, at a
minimum, options for real estate agents
and mortgage brokers.

3. Only one classification of “appraiser” 
is necessary.

“Disagreements over value opinions 
have nothing to do with appraisal
independence matters,” the institute
wrote. “Further, such differences of
opinion do not rise to the level of
potential USPAP violations unless
specific violations are identified by the
complainant. Here, the form already
includes a section for potential USPAP
violations to be referred. As such, the
checkbox option that states, ‘Appraisal
inaccurate or disagree with the value
provided in the appraisal’ should be
removed entirely.”

In regard to who the person 
is complaining about in the form, the
associations cite that real estate agents
and brokers or loan officers are typically
the most likely to attempt to influence the
appraisal process, according to surveys
of real estate appraisers.

According to the associations, addition 
of these two industry classifications
would greatly increase the relevance and
usability of the form for appraisers and
assist with agency safety and soundness,
and mortgage fraud-tracking issues.

Appraisal Institute, ASFMRA sound off on the Interagency
Appraisal Complaint Form

9

FEATURES



10

An Arizona appellate court addressed the
purely legal issue of whether a trial court
correctly ruled that an appraiser did not
owe a duty of care to a lender as a matter
of law, after the lender filed a complaint
against the appraisal company for
negligent misrepresentation. The
appraiser had countered that he owed no
duty to the lender because the appraisals
were intended specifically for someone
else’s use alone. The court reversed the
dismissal of a negligent
misrepresentation case against the
appraisal company, saying the allegations
in the complaint alleged sufficient facts 
to state a claim upon which relief can 
be granted and effectively put the
appraiser  on notice of the nature and
basis of the claim against him. 

The case is Belen Loan Investors  LLC
and Los Lunas Investors  LLC v. James
Bradley and Karen Bradley  and KB Real
Estate Appraisers Inc. (Court of Appeals
of Arizona, No. 2 CA–CV 2011–0153)

Belen Loan Investors and Los Lunas
Investors had challenged the trial court’s
dismissal of their complaint for failure to
state a claim against James and Karen
Bradley and KB Real Estate Appraisers
Inc. for negligent misrepresentation and
conspiring in or aiding the tortious
conduct of others. 

In September 2006, BLI loaned Los
Lunas Highlands LLC and Belen 368 LLC
$2,600,000 and $2,950,000, respectively,
for the purchase and development 

of various unimproved residential lots 
in Valencia County, N.M., in exchange for
two promissory notes, security interest 
in the property, and the personal
guarantee of Michael Myers, an officer 
of The Myers Group and agent affiliated
with the borrowers. 

According to BLI, the borrowers made
false representations of the property
value to induce BLI to provide excess
loan funds which then were transferred 
to the borrowers’ personal profit sharing
plans. The borrowers hired Bradley, an
Arizona appraiser, to provide appraisals
for Myers’s use in obtaining the loans. 

When the borrowers defaulted on their
loans, BLI initiated a judicial foreclosure
action in New Mexico and sued Myers,
the borrowers, and their associated
entities, corporate officers, and trustees
for various causes of action. 

Bradley moved to dismiss BLI’s claims
against him for conspiring in or aiding the
tortious conduct of others and negligent
misrepresentation, which were based 
on allegations that he intentionally 
or negligently had provided “falsely
inflated appraisals” upon which BLI relied
to fund “excessive loans.” Bradley
asserted BLI had failed to state a claim
upon which relief could be granted. 

The trial court dismissed both claims
against Bradley on the ground he owed
BLI no duty. The court determined that
Sage v. Blagg Appraisal Co. “specifically
limited [an appraiser’s duty to third

parties] to the ‘traditional home-purchase
transaction”   and concluded that
because the instant case involved
“speculative large-tract real estate
investments,” BLI was “not in the narrow
class of persons entitled to rely on the
appraisal[s],” citing Kuehn v. Stanley and
Hoffman v. Greenberg.

BLI appealed, asserting that, contrary 
to the court’s analysis, an appraiser owes
a professional duty to any third party the
appraiser “knows will receive the
appraisal for purposes of influencing the
specific transaction.” BLI acknowledged
Bradley was hired by Myers to prepare
appraisals for Myers’s use but maintained
that, because Bradley knew Myers would
provide appraisals to BLI, Bradley could
be held liable to BLI for negligent
misrepresentation. 

Bradley countered that it owed no duty 
to BLI because the appraisals were
intended specifically for Myers’s use
alone and that the Sage holding 
is inapplicable because that case is
factually distinguishable from the
situation at hand. 

Section 552, Restatement (Second) 
of Torts (1977), states that an appraiser’s
liability is limited to loss suffered “by the
person or one of a limited group of
persons for whose benefit and guidance
[the appraiser] intends to supply the
information or knows that the recipient
intends to supply it” and extends only 
to those transactions “that he intends the
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information to influence or knows that the
recipient so intends.” Further, the
appraiser need not know the identity 
of the third-party recipient at the time he
supplies the information, as long as the
third party falls within a distinct group or
class of persons the appraiser intends to
reach and influence with the information.

On the other hand, the appraiser has 
no duty to a third party who is merely 
a member of the larger class who might
reasonably be expected sooner or later 
to have access to the information and
foreseeably to take some action 
in reliance upon it. 

The Court of Appeals of Arizona clarified
§ 552 in Sage, holding that “an appraiser
retained by a lender to appraise a home
in connection with the granting of a
purchase-money mortgage may be liable
to the prospective buyer for failure to
exercise reasonable care in performing
the appraisal.” 

“In Sage, we distinguished earlier
decisions in which we had declined 
to recognize any duty owed by an
appraiser to a third party,” the court said.
“For example, in Kuehn an appraiser was
hired by a lender to determine the value
of a residential parcel ‘for use by [the
lender] for a mortgage finance
transaction only.’ That the appraiser owed
the home purchasers no duty was
evidenced by the type of appraisal: 
a ‘short form for lending purposes, 
which was not prepared for the guidance
of the homebuyers.”

In Hoffman, the court held that an
appraiser hired by the seller of parcels 
of vacant land owed no duty to the third-

party purchaser of the property. 
The seller in that case had refused to
inform the appraiser how he intended to
use the report.

“Given the contours of an appraiser’s
duty as outlined in these cases, we agree
with BLI that the trial court incorrectly
interpreted Sage, insofar as it appears 
to have concluded Sage imposes more
stringent limits on an appraiser’s duty to
third parties than does the Restatement,”
the court said. “Just as in Sage, Kuehn
and Hoffman, to ascertain whether a duty
exists, the circumstances and
relationships between the parties will
determine whether BLI was an entity ‘
for whose benefit and guidance Bradley
intended to supply the information or
knew that Myers intended to supply it.’” 

“In sum, if Bradley intended to supply 
his appraisals to BLI, or knew Myers
intended to supply them to BLI specifically
or to a limited class of persons including
BLI, Myers owed a duty to BLI,” the court
said. “Alternatively, if Bradley and Myers
regarded the recipient’s identity 
as ‘important and material’ and, thus,
Bradley understood that his liability was
to be restricted to Myers alone, he owed
no duty to BLI.”

With the above scope of duty in mind, the
court considered whether BLI’s complaint
sufficiently alleged a claim for relief
based on negligent misrepresentation.

“Bradley asserts that BLI’s complaint
failed to state a claim upon which relief
can be granted because it contained
conclusory allegations,” the court said. 

But, the court noted, BLI contended
specifically that 1) Bradley intentionally
and/or negligently provided falsely
inflated appraisals for Myers’s use in the
business transaction; 2) that Bradley
knew that the appraisals were to be relied
upon by lenders and that they had a right
to rely on the appraisals; and 3) that
Bradley failed to exercise reasonable
care in communicating the representations
to BLI by neglecting to obtain comparable
sales data and using incomplete or
inappropriate valuation methodology.

Based on this, the court concluded BLI’s
complaint alleged sufficient facts to put
Bradley on notice of the specific nature 
of the claim. 

Bradley contends BLI’s acknowledgement
that the appraisals were prepared for
Myers’s use constitutes an admission
they were not intended for BLI’s use.

However, the court disagreed, saying
BLI’s acknowledgement  does not
preclude finding a duty based on
Bradley’s alleged knowledge that Myers
would give the reports to third-party 
BLI, despite the provision that they were
“not intended to be used, transferred 
or relied upon by any person other than
those noted.” 

“Notwithstanding the limitations in the
appraisals, the complaint, if proven, might
entitle BLI to relief on the theory that
Bradley intended to supply false
appraisals to BLI or knew Myers intended
to do so,” the court concluded.



The Off ice of the U.S. Attorney announced that
Federal Distr ict Judge Lynn Adelman sentenced 
Paul Zaleski ,  age 64, formerly of Twin Lakes, Wisc.,
now l iving in Ojai,  Cal i f . ,  to 14 months in federal
prison for his part in a mortgage fraud scheme that
spanned from 2004 to 2006. Zaleski,  who pled gui l ty
to one count of wire fraud and one count of money
laundering, faced a total of 30 years in prison for
these offenses.

According to the indictment, Zaleski,  act ing as 
a mortgage broker, orchestrated a scheme which
involved straw buyers, fraudulent loan appl icat ions
and inf lated appraisals. He was able to arrange in
excess of $14 mil l ion in loans for the purchase of
approximately 51 propert ies located in southeastern
Wisconsin and northern I l l inois. More than $2
mil l ion of the loan proceeds wired by the various
lenders were funneled to shel l  companies that
Zaleski establ ished.

In connection with the scheme, Zaleski
represented himself as a person involved in the
purchase and improvement of real estate for prof i t
and the coordinator of a group of investors
engaged in that act ivi ty. Al l  but a few of the
propert ies ult imately went into foreclosure
result ing in a loss of more than $5 mil l ion. The
money laundering counts al leged that i l l -gotten
loan proceeds were used, in part,  for the
purchase of addit ional propert ies and for
personal expenses, including Zaleski ’s purchase
of a new Chevrolet Corvette.

Adelman previously sentenced Zaleski ’s co-
conspirators for their roles in the fraud scheme.
Appraiser John Hochrek, 51, of Ingleside, I l l . ,
was sentenced to one year in prison for 
wire fraud. Remodeling contractor 
Michael Pembroke ,  48, of Twin Lakes, Wisc.,

was sentenced to one year in prison for wire fraud
and money laundering. Investor Patr icia Kay, 60, of
Kenosha, Wisc.,  was sentenced to three years’
probation for misprision of a felony. Loan processor,
Robert Farrel l ,  33, of Mundelein, I l l . ,  was sentenced
to three years’ probation for conspiracy. Resti tut ion
has yet to be determined.

According to First Assistant U.S. Attorney Gregory
Haanstad ,  “This prosecution ref lects the Department
of Just ice’s commitment to protect ing homeowners,
lenders and the economy from the serious damage
that f lows from mortgage fraud. As was the case 
in this prosecution, our off ice wi l l  continue to 
work col laborat ively with the FBI, the IRS, and 
our other law enforcement partners to hold
accountable those who engage in these frauds and
who, by doing so, undermine the integri ty of our
housing and credit  markets.”

“Mortgage fraud has had a devastat ing impact 
on our society,” said Teresa Carlson ,  special agent
in charge of the FBI Milwaukee Division. “However,
through the great collaboration of our law enforcement
partnerships, we wil l  continue to dedicate resources
to combat the threat of mortgage fraud here in
Wisconsin and across the nation.”

“Zaleski held a posit ion of trust not only in First
Securi ty Financial,  but also in the eyes of the publ ic
and the Kenosha community as a whole, and
unfortunately chose to violate that trust and abuse
his posit ion,” said Kelly Jackson ,  special agent in
charge of the IRS-Criminal Investigat ion off ice who
investigated Zaleski.  Jackson added that federal
authori t ies wi l l  continue their efforts to di l igent ly
investigate and prosecute cr imes which f inancial ly
vict imize others.

Mortgage broker’s inflated appraisals sealed his
sentence


